Application to Reside
Application to Reside





Application to Reside


Wishart Christian Village 
3 Erindale Close, Wishart, Qld, 4122






Wishart Christian Village Association Inc 

and 

<Applicant 1> and <Applicant 2>


















This page deliberately left blank




Application to Reside





7. WCVA - Application to Reside - V2.0		Page 31 of 2
Application to Reside


THIS AGREEMENT IS MADE BETWEEN:

The person(s) referred to as “Scheme Operator” in the Reference Schedule (referred to in this Application as “we” or “us”); and

The person(s) referred to as “Applicant(s)” in the Reference Schedule (referred to in this Application as “you”).

APPLICATION

By signing this Application and giving it to us, you apply for a right to reside in the Accommodation Unit in exchange for paying us the Ingoing Contribution.

DEPOSIT

You must pay the Deposit at the same time as you give this Application to us.    
You must pay the Deposit to the Trustee in the manner we require.  If you pay the Deposit by cheque, bank cheque or money order, it must be made payable to “Ian W Bartels & Associates Trust Account”, unless we advise otherwise.
The Trustee will hold the Deposit in its trust account and deal with the Deposit in accordance with section 46 of the Act.
If Settlement occurs:
we are entitled to the Deposit; and
the Deposit becomes part of the Ingoing Contribution.

RESIDENCE CONTRACT

You acknowledge and agree that:
if we give you notice that we accept this Application, a residence contract within the meaning of section 10 of the Act is immediately created between you and us on the terms of this Application;
the date of this Application and the date of the Residence Contract is the date on which we give you notice that we accept this Application;
you may withdraw this Application by giving notice to us at any time before we give you notice that we accept this Application; 
you may rescind the Residence Contract by giving us written notice before the Cooling-off Period ends; and
if you withdraw this Application under clause 3.1.3 or rescind the Residence Contract under clause 3.1.4, the Trustee will refund to you the Deposit, any other amount you have paid towards the Ingoing Contribution and any Variation Bond.

VARIATIONS, PRE-SETTLEMENT INSPECTION AND CERTIFICATE OF SATISFACTION

Variations

We will make the Variations to the Accommodation Unit as soon as practicable after the Cooling-off Period has expired and (if clause 5 applies) you have:
notified us that a sale of Your Property has settled; or
satisfied us that you will be able to pay the Balance Amount on the Settlement Date and agreed in writing that your right to terminate the Residence Contract under clause 5.3 is at an end.
You must pay any Variation Bond to the Trustee when you must pay the Deposit.    
If Settlement occurs, the Variation Bond will be applied to the Balance Amount.  
If the Residence Contract is terminated before the Commencement Date for any reason whatsoever (except our default or under clause 3.1.4):
you must immediately pay us any costs we have incurred in performing any Variations and any estimated costs we reasonably expect to incur in placing the Accommodation Unit in the condition it would have been in if the Variations had not been performed; and
any Variation Bond will be applied to the amount you owe us under clause 4.4.1, with any surplus being payable to you.
To avoid doubt, the Variations Costs, the Variation Bond and the amounts described in clause 4.4.1 do not form part of the Deposit or the Ingoing Contribution.
You acknowledge that the Variations may not be completed by the Commencement Date.  You are not entitled to Object if the Variations are not completed by the Commencement Date.
If the Variations have not been completed by the Commencement Date, you will allow us (and our employees, contractors and agents) to access the Accommodation Unit in order to complete the Variations. 

Pre-settlement Inspection and Certificate of Satisfaction

Before Settlement, you must conduct a Pre-settlement Inspection at a time mutually convenient to you and our representative.  During the Pre-settlement Inspection, you must complete, sign and date a Form 6.
You acknowledge that we are not obliged to rectify any matters which you identify in Form 6 and that you accept the Accommodation Unit on an “as is” basis.

SALE OF YOUR PROPERTY

This clause 5 only applies if details of Your Property and Your Sale Date have been inserted in the Reference Schedule.
You must:
use your best endeavours to settle a sale of Your Property on or before Your Sale Date; 
if you enter into or have entered into a contract to sell Your Property, notify us promptly of the following (and give us appropriate evidence if we request it):
that you have entered into the contract;
whether the contract is conditional or not;  and
if the contract is conditional, when the contract becomes unconditional;  and 
notify us promptly once a sale of Your Property has settled.
If a sale of Your Property has not settled on or before Your Sale Date, you may terminate the Residence Contract by giving us notice.  Your right to terminate the Residence Contract under this clause 5.3 automatically expires on the second Business Day after Your Sale Date.
If you have not notified us on or before Your Sale Date that a sale of Your Property has settled, we may terminate the Residence Contract by giving notice to you unless, before we terminate the Residence Contract, you:
satisfy us that you will be able to pay the Balance Amount on the Settlement Date; and
agree in writing that your right to terminate the Residence Contract under clause 5.3 is at an end.
If the Residence Contract is terminated under clause 5.3 or 5.4, the Trustee will refund to you the Deposit and any other amount you have paid towards the Ingoing Contribution.

RESIDENCY AGREEMENT

Provided Settlement occurs, you and we must enter into the Residency Agreement, which will commence on the Commencement Date.
We must prepare the Residency Agreement in duplicate and give it to you a reasonable time before the Settlement Date.
You irrevocably authorise us and our solicitors to complete the Residency Agreement by:
inserting the Commencement Date as the commencement date of the Residency Agreement; and
inserting any other particulars or making any corrections which may be required as a matter of formality.

SETTLEMENT 

Between 9.00 am and 5.00 pm on the Settlement Date and at a place we nominate, you must:
return the Residency Agreement (in duplicate) to us or our solicitor, properly signed, dated and witnessed; and
pay us the Balance Amount in the manner we require, by bank cheque issued by a bank licensed to carry on and carrying on business under the banking laws of Australia and Queensland or by direct deposit of cleared funds into a bank account nominated by us. 
Subject to clause 7.3, if you comply with your obligations under clause 7.1, we must give you vacant possession of the Accommodation Unit on the Settlement Date in exchange for your compliance with clause 7.1.
If we are unable to give you vacant possession of the Accommodation Unit on the Settlement Date, we may extend the Settlement Date by giving notice to you.  We may do this on one or more occasions, but the total period of any extension(s) must not be more than sixty (60) days.  You cannot Object to any extension of the Settlement Date under this clause 7.3.
Despite anything else in this Application, if the Settlement Date falls on a day which is not on a Business Day, it instead falls on the next Business Day.
If you do not comply with clause 7.1, we may terminate the Residence Contract by giving notice to you.  If this happens, the Deposit will be forfeited to us. 
Clause 7.5 does not affect any other rights we may have under the Residence Contract, the Residency Agreement, at law or in equity.

NOTICE

This clause 8 applies only to notices referred to in this Application.
A notice must be in writing.
A notice given by our solicitor or any manager we have appointed for the Retirement Village is deemed to be given by us.  A notice given by your solicitor is deemed to have been given by you and with your authority.
We may give you a notice by:
giving it to you personally;
faxing it to your fax number or your solicitor’s fax number referred to in the Reference Schedule (or any other fax number you notify to us); or
leaving it at ,or posting it by pre-paid post to, your address or your solicitor’s address referred to in the Reference Schedule (or any other address you notify to us).
Subject to clause 8.8, you may only give us a notice by:
faxing it to our fax number or our solicitor’s fax number referred to in the Reference Schedule (or any other fax number we notify to you); or
posting it by registered post to our address or our solicitor’s address referred to in the Reference Schedule (or any other address we notify to you).
Subject to clause 8.7, a notice is taken to have been given:
if given personally, when given;
if posted by us or given by you by registered post, on the second Business Day after posting; or
if faxed, when the sender’s fax machine generates a message confirming successful transmission of the notice.
If, under clause 8.6, a notice would otherwise be taken to have been given on a day which is not a Business Day or after 5.00 pm on a Business Day, the notice is instead taken to have been given on the next Business Day. 
This clause 8 does not limit the way in which or the time by which a notice referred to in clause 3.1.4 may be given under the Act. 

ACKNOWLEDGEMENTS

You acknowledge that: 
before you signed this Application, we gave you a copy of Form 3 - the Village Comparison Document, Form 4 - the Prospective Costs Document and the Residency Agreement  and recommended that you obtain independent legal advice regarding Form 3,  Form 4, and the Residency Agreement;
you have not relied on any representation (whether express or implied) made by us or on our behalf which is not contained in this Application, Form 3 - Village Comparison Document, Form 4 - Prospective Costs Document (Form 4) or the Residency Agreement;
any representation referred to in clause 9.1.2 does not form part of the Residence Contract and this Application, Form 3 - Village Comparison Document, Form 4 - the Prospective Costs Document and the Residency Agreement contain the entire agreement between you and us regarding their subject matter.
You warrant that your personal details in the Reference Schedule are true and correct.
You warrant that, if the Foreign Acquisitions and Takeovers Act 1975 (Cth) requires the Treasurer to consent to you entering into the Residence Contract, the Treasurer has given that consent.

ASSIGNMENT

The Residence Contract is personal to you.  You must not assign your interest in the Residence Contract.
We may assign our interest in the Retirement Village.  If we do, we must ensure the assignee agrees to be bound by the Residence Contract.  Once the assignment has taken effect:
we are fully released and discharged from all our obligations under the Residence Contract, except for any breaches we have committed before then; and
our assignee has the benefit of all your obligations under the Residence Contract.
If clause 10.2 applies, you must promptly do anything (including signing any documents) which we reasonably require in connection with the assignment or to give effect to clause 10.2.

TERMINATION

We may terminate the Residence Contract by giving notice to you if:
the warranty given by you (or any of you) in clause 9.3 is incorrect; or
before the Commencement Date:
there is only one of you and you die;
there is more than one of you and all of you die;
you (or any of you) become of unsound mind; 
you (or any of you) commit an indictable offence; or
you (or any of you) become bankrupt or assign your estate for the benefit of your creditors generally.
If we terminate the Residence Contract under clause 11.1 before the Commencement Date:
you must pay us the amount of any legal expenses we have incurred in connection with the Residence Contract; and
 the Trustee will refund to you the Deposit and any other amount you have paid towards the Ingoing Contribution (less any amount referred to in clause 11.2.1, which the Trustee will pay to us).

GENERAL

If there is more than one of you, you must hold your interest in the Residence Contract as joint tenants.  However, whether there is more than one of you or not, your rights under the Residence Contract are contractual only and nothing in this Application grants you a proprietary interest in the Accommodation Unit.
Any term of this Application which can take effect after Settlement remains in force after Settlement.
Unless otherwise stated, any termination of the Residence Contract does not affect a party’s rights arising from any previous breach of the other party’s obligations.
A waiver by us is only effective if it is express and in writing.  Any such waiver relates only to the particular breach or occurrence it describes, not to any other or later breach or occurrence (whether similar or not).
We may set off any amounts you must pay us under the Residence Contract against any amounts we must pay you under the Residence Contract.  You cannot set off any amounts we must pay you under the Residence Contract against any amounts you must pay us under the Residence Contract.
If you are late in paying any amount payable by you under the Residence Contract, you must also pay us interest on the overdue amount at the Specified Rate.
This Application and the Residence Contract are governed by the laws of Queensland.
If any provision of this Application is or becomes illegal, invalid, unenforceable, voidable or void, that provision will be read down to the extent necessary to give the provision its maximum operation permitted by law and to ensure that the provision (as read down) is not or does not become illegal, invalid, unenforceable, voidable or void and the provision will be deemed to have been replaced accordingly with effect from the date of this Application.
If any provision of this Application is or becomes illegal, invalid, unenforceable, voidable or void and clause 12.8 cannot be applied to effectively read down the provision, to the extent that it is possible to do so, that provision will be deemed severed from this Application without affecting or invalidating the remaining provisions of this Application.
You must not lodge a caveat over the whole or any part of the Retirement Village.
Time is of the essence of clauses 2.1, 4.2 and 7.1 (except regarding any agreement on a time of day for Settlement).

GOODS AND SERVICES TAX (GST)

Unless the context otherwise requires, terms used in this clause 13 which are defined in the GST Act have the same meaning in this clause 13.
Despite any other term of the Residence Contract, an amount payable by you to us in respect of a taxable supply under or in connection with the Residence Contract represents the GST-exclusive value of the supply and you must, in addition, pay us the GST payable in respect of the supply, at the same time and in the same manner as you must pay the amount otherwise payable for the supply. 


SPECIAL CONDITIONS

If the Reference Schedule contains any Special Conditions, those Special Conditions form part of this Application and, to the extent permitted by the Act, prevail over the other terms of this Application if there is any inconsistency.    

INTERPRETATION

 In this Application, unless the context otherwise requires, references to:
terms defined in the Definitions Schedule have the corresponding meanings shown in the Definitions Schedule;
terms shown in bold in the Reference Schedule have the corresponding meanings shown in the Reference Schedule;
other grammatical forms of defined terms have a corresponding meaning;
a party include that party’s successors, permitted assigns, agents, executors and administrators;
a person include a firm or body corporate;
the singular includes the plural and vice versa;
any gender include every gender;
time mean Brisbane time; and
a statute include:
any statute amending, consolidating or replacing the statute; and
Orders in Council, proclamations, regulations, rules, by-laws and ordinances made under the statute.
Headings and subheadings in this Application have been included for ease of reference only and none of the terms of this Application are to be construed or interpreted by reference to its headings or subheadings.

Definitions Schedule

In this Application, unless the context otherwise requires:

“Act” means the Retirement Villages Act 1999 (Q);
“Application” means this document, including any schedule, annexure or appendix attached to or referred to in this document and which is intended to form part of this document;
“Balance Amount” means:
(a) the Ingoing Contribution. 
(b) less the Deposit and any other amounts you have already paid towards the Ingoing Contribution.
(c) plus, the Transaction Costs;
(d)	plus, the Variation Costs;
“Business Day” means a day other than a Saturday, Sunday or public holiday in Brisbane.
“Commencement Date” means the earlier of:
(a) the date you start occupying the Accommodation Unit; and
(b) the date on which Settlement occurs.
“Cooling-off Period” means the fourteen (14) day period starting on:
(a) the date on which the last of the parties to sign this Application signs this 
Application; or
(b) if the Residence Contract is subject to a later event happening or another
contract being entered into, the day the later event happens or the other contract is entered into;
“Definitions Schedule” means this Definitions Schedule attached to and forming part of 
this Application;
“Form 3” means the Village Comparison Document to be given to new and prospective residents to provide general information about the retirement village;
“Form 4” means the Prospective Costs Document to be given to new and prospective residents to provide details about a specific unit in the retirement village;
“Form 5” means the Precontractual Disclosure Waiver document to be used if a resident waives the 21-day precontractual disclosure period
“Form 6” means the Entry Condition Report document which is completed during the Pre-Settlement Inspection.
“Form 7” means the Exit Condition Report document which is completed within 14 days of a resident’s termination date Document to be given to new and prospective residents to provide general information about the retirement village;
“GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Cth);
“Foreign Person” means a person who is a foreign person within the meaning of section 21A of the Foreign Acquisitions and Takeovers Act 1975 (Cth) or a person to whom section 26A of that Act applies;  
“month” means calendar month;
“Object” includes delaying Settlement, withholding payment of the Balance Amount (or any part of it), claiming compensation or damages or terminating the Residence Contract;
“Pre-settlement Inspection” means an inspection of the Accommodation Unit which you conduct while accompanied by our representative;
“Reference Schedule” means the Reference Schedule attached to and forming part of this Application;
“Residence Contract” means the residence contract referred to in clause 3.1.1;
“Residency Agreement” means a licence to occupy the Accommodation Unit in the form described as “Residency Agreement” and contained in Form 4;
“Settlement” means us giving you vacant possession of the Accommodation Unit in exchange for your compliance with clause 7.1;
“Settlement Date” means the latest of:
(a) the first Business Day after the end of the Cooling-off Period;
(b) if clause 5 applies, the day on which a sale of Your Property settles; or
(c) if applicable, the Earliest Settlement Date referred to in the Reference Schedule;
“Specified Rate” means the official “cash rate” set by the Reserve Bank of Australia from time to time, calculated on daily balances;
“” means our solicitors;
“Variations” means alterations or additions which you and we agree we will make to the Accommodation Unit, as described in the Reference Schedule;
“we”, “us” and “our” (whether beginning with a capital letter or not) are references to the Scheme Operator; and
“you” and “your” (whether beginning with a capital letter or not) are references to the Applicant(s).


Reference Schedule

	[bookmark: a_OperatorsDetails]Retirement Village:
Wishart Christian Village
3 Erindale Close
WISHART QLD 4122


	Scheme Operator:
Wishart Christian Village Association Inc


	Scheme Operator’s contact details:
Address:
30/3 Erindale Close
WISHART QLD 4122

Phone No:  0419 383 543                  Fax No:                    	Email Address:  admin@wcva.org.au


	[bookmark: b_OperatorsSolicitors]Scheme Operator’s solicitor:
Please contact WCVA Inc Office


	Scheme Operator’s solicitor’s contact details:
Address:


Phone No:                    Fax No:                      Email Address: 


	[bookmark: c_ApplicantsDetails]Applicant(s): 

	Mr/Mrs/Ms
	Surname
	Christian Name/s
	Date of Birth
	Foreign Person?

	Mr
	Applicant 1
	Applicant 1
	DD/MM/YYY
	

	Mrs
	Applicant 2
	Applicant 2
	DD/MM/YYY
	

	
Applicant(s)’ contact details: 

 

Phone Numbers:  				 Email Addresses:  


	[bookmark: d_ApplicantsSolicitor]Applicant(s)’ solicitor:  



	Applicant(s)’ solicitor’s contact details: 

Address:

 




Phone No:     		Mob:    		Fax No:                 Email Address:   

	[bookmark: e_AccomodationUnit]Accommodation Unit:  


	Ingoing Contribution:  


	Deposit:   


	Transaction Costs: $0


	Your Property:  


	Your Sale:                                     


	Earliest Settlement Date: 
Estimated Reinstatement Date:  


	Variations
	Variation Costs

	

	

	Total:
	

	Variation Bond: $

	[bookmark: f_SpecialConditions]Special Conditions:
1. This contract is subject to the applicant entering into a contract for the sale of your property at 							 within         days for the date hereof and the settlement of that sale within        
        days form the date hereof.



[bookmark: g_Signatures]


Signatures

Your Signature(s)



………………………..	…………….		…………………………………………….
Applicant					Witness

Date:




………………………..	…………….		…………………………………………….
Applicant					Witness

Date:



Our Signature

We accept this Application.


……………………………………………………………
For and on behalf of
Wishart Christian Village Association Inc

Date:
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